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Procedures for the Handling of Retaliation Complaints Under the

National Transit Systems Security Act and the Federal Railroad Safety Act

AGENCY': Occupational Safety and Health Administration, Labor.

ACTION: Final rule.

SUMMARY:: This document provides the final text of regulations governing the employee
protection provisions of the National Transit Systems Security Act (NTSSA), enacted as Section
1413 of the Implementing Recommendations of the 9/11 Commission Act of 2007 (9/11
Commission Act), and the Federal Railroad Safety Act (FRSA), as amended by Section 1521 of
the 9/11 Commission Act. The 9/11 Commission Act was enacted into law on August 3, 2007.
FRSA was amended further in 2008. An interim final rule establishing procedures for these
provisions and a request for public comment was published in the Federal Register on August
31, 2010. Ten comments were received. This rule responds to those comments and establishes
the final procedures and time frames for the handling of retaliation complaints under NTSSA and
FRSA, including procedures and time frames for employee complaints to the Occupational
Safety and Health Administration (OSHA), investigations by OSHA, appeals of OSHA
determinations to an administrative law judge (ALJ) for a hearing de novo, hearings by ALJs,
review of ALJ decisions by the Administrative Review Board (ARB) (acting on behalf of the

Secretary of Labor), and judicial review of the Secretary of Labor’s final decision.
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DATES: This final rule is effective on [INSERT DATE OF PUBLICATION IN THE

FEDERAL REGISTER].

FOR FURTHER INFORMATION CONTACT: Rob Swick, Directorate of Whistleblower
Protection Programs, Occupational Safety and Health Administration, U.S. Department of Labor,
Room N-4618, 200 Constitution Avenue, N.W., Washington, DC 20210; telephone (202) 693-
2199 (this is not a toll-free number); email OSHA.DWPP@dol.gov. This Federal Register
document is available in alternative formats. The alternative formats available are large print,
electronic file on computer disk (Word Perfect, ASCII, Mates with Duxbury Braille System) and

audiotape.

SUPPLEMENTARY INFORMATION:

I. Background

NTSSA, which was enacted by the 9/11 Commission Act, establishes employee
protection provisions for public transportation agency employees who engage in whistleblowing
activities pertaining to public transportation safety or security (or, in circumstances covered by
the statute, employees perceived to have engaged or to be about to engage in protected activity).
See Pub. L. No. 110-53, Title XIV, § 1413, 121 Stat. 414 (2007) (NTSSA, codified at 6 U.S.C.
1142).

FRSA, which was amended by the 9/11 Commission Act, establishes employee

protection provisions for railroad carrier employees who engage in whistleblowing activities



pertaining to railroad safety or security (or, in circumstances covered by the statute, employees
perceived to have engaged or to be about to engage in protected activity). Pub. L. No. 110-53,
Title XV, § 1521, 121 Stat. 444 (2007) (FRSA, codified at 49 U.S.C. 20109). FRSA, as further
amended in 2008, establishes whistleblower provisions for railroad carrier employees who are
retaliated against for requesting medical or first aid treatment, or for following orders or a
treatment plan of a treating physician. See Pub. L. No. 110-432, Div. A, Title IV, § 419, 122
Stat. 4892 (Oct. 16, 2008) (FRSA, codified at 49 U.S.C. 20109(c)(2)). The 2008 FRSA
amendments also prohibit railroad carriers and other covered persons from denying, delaying, or
interfering with the medical or first aid treatment of an employee, and require that an injured
employee be promptly transported to the nearest hospital upon request. 49 U.S.C. 20109(c)(1).
These rules establish final procedures for the handling of whistleblower complaints under

NTSSA and FRSA.

Il. Summary of Statutory Procedures

Prior to the 9/11 Commission Act amendment of FRSA, whistleblower retaliation
complaints by railroad carrier employees were subject to mandatory dispute resolution pursuant
to the Railway Labor Act (45 U.S.C. 151 et seq.), which included whistleblower proceedings
before the National Railroad Adjustment Board, as well as other dispute resolution procedures.
The amendment changed the procedures for resolution of such complaints and transferred the
authority to implement the whistleblower provisions for railroad carrier employees to the

Secretary of Labor (Secretary).



The procedures for filing and adjudicating whistleblower complaints under NTSSA and
FRSA, as amended, are generally the same.® FRSA provides that the rules and procedures set
forth in the Wendell H. Ford Aviation Investment and Reform Act for the 21% Century (AIR 21),
49 U.S.C. 42121(b), govern in FRSA actions, 49 U.S.C. 20109(d)(2). AIR 21’s rules and
procedures are very similar to the procedures provided in NTSSA, 6 U.S.C. 1142(c). The
NTSSA and FRSA whistleblower provisions include procedures that allow a covered employee
to file, within 180 days of the alleged retaliation, a complaint with the Secretary. Upon receipt of
the complaint, the Secretary must provide written notice to the person or persons named in the
complaint alleged to have violated NTSSA or FRSA (respondent) of the filing of the complaint,
the allegations contained in the complaint, the substance of the evidence supporting the
complaint, and the rights afforded the respondent during the investigation. The Secretary must
then, within 60 days of receipt of the complaint, afford the respondent an opportunity to submit a
response and meet with the investigator to present statements from witnesses, and conduct an
investigation.

The Secretary may conduct an investigation only if the complainant has made a prima
facie showing that the protected activity was a contributing factor in the adverse action alleged in
the complaint and the respondent has not demonstrated, through clear and convincing evidence,

that the employer would have taken the same adverse action in the absence of that activity.

! The regulatory provisions in this part have been written and organized to be consistent with
other whistleblower regulations promulgated by OSHA to the extent possible within the bounds
of the statutory language of NTSSA and FRSA. Responsibility for receiving and investigating
complaints under NTSSA and FRSA has been delegated to the Assistant Secretary for
Occupational Safety and Health. Secretary’s Order 01-2012 (Jan. 18, 2012), 77 FR 3912 (Jan.
25, 2012). Hearings on determinations by the Assistant Secretary are conducted by the Office of
Administrative Law Judges, and appeals from decisions by ALJs are decided by the ARB.
Secretary of Labor’s Order No. 2-2012 (Oct. 19, 2012), 77 FR 69378 (Nov. 16, 2012).



Under OSHA’s procedures, a complainant may meet this burden through the complaint
supplemented by interviews of the complainant.

After investigating a complaint, the Secretary will issue written findings. If, as a result of
the investigation, the Secretary finds there is reasonable cause to believe that retaliation has
occurred, the Secretary must notify the respondent of those findings, along with a preliminary
order which includes the relief available under FRSA or NTSSA as applicable, including: an
order that the respondent abate the violation; reinstatement with the same seniority status that the
employee would have had but for the retaliation; back pay with interest; and compensatory
damages, including compensation for any special damages sustained as a result of the
discrimination, including litigation costs, expert witness fees, and reasonable attorney fees. The
preliminary order may also require payment of punitive damages up to $250,000.

The complainant and the respondent then have 30 days after receipt of the Secretary’s
notification in which to file objections to the findings and/or preliminary order and request a
hearing before an ALJ. The filing of objections under NTSSA or FRSA will stay any remedy in
the preliminary order except for preliminary reinstatement. If a hearing before an ALJ is not
requested within 30 days, the preliminary order becomes final and is not subject to judicial
review.

If a hearing is held, NTSSA and FRSA require the hearing to be conducted
“expeditiously.” The Secretary then has 120 days after the conclusion of a hearing in which to
issue a final order, which may provide the relief authorized by the statute or deny the complaint.
Until the Secretary’s final order is issued, the Secretary, the complainant, and the respondent

may enter into a settlement agreement that terminates the proceeding. Under NTSSA, the



Secretary also may award a prevailing employer reasonable attorney fees, not exceeding $1,000,
if the Secretary finds that the complaint is frivolous or has been brought in bad faith.

Within 60 days of the issuance of the final order, any person adversely affected or
aggrieved by the Secretary’s final order may file an appeal with the United States Court of
Appeals for the circuit in which the violation occurred or the circuit where the complainant
resided on the date of the violation.

NTSSA and FRSA permit the employee to seek de novo review of the complaint by a
United States district court in the event that the Secretary has not issued a final decision within
210 days after the filing of the complaint, and there is no showing that the delay is due to the bad
faith of the complainant. The court will have jurisdiction over the action without regard to the
amount in controversy and the case will be tried before a jury at the request of either party.

The whistleblower provisions of NTSSA and FRSA each provide that an employee may not seek
protection under those respective provisions and another provision of law for the same allegedly
unlawful act of the public transportation agency (under NTSSA) or railroad carrier (under
FRSA). 6 U.S.C. 1142(e); 49 U.S.C. 20109(f). The whistleblower provisions of NTSSA and
FRSA also provide that nothing in their respective provisions preempts or diminishes any other
safeguards against discrimination, demotion, discharge, suspension, threats, harassment,
reprimand, retaliation, or any other manner of discrimination provided by Federal or State law. 6
U.S.C. 1142(f); 49 U.S.C. 20109(g). The whistleblower provisions of NTSSA and FRSA further
provide that nothing in their respective provisions shall be construed to diminish the rights,
privileges, or remedies of any employee under any Federal or State law or under any collective

bargaining agreement and that the rights and remedies in the whistleblower provisions of



NTSSA or FRSA may not be waived by any agreement, policy, form, or condition of

employment. 6 U.S.C. 1142(g); 49 U.S.C. 20109(h).

I11. Summary and Discussion of Rulemaking Proceedings and Regulatory Provisions

On August 31, 2010, OSHA published in the Federal Register an interim final rule,
promulgating rules governing the employee protection provisions of NTSSA and FRSA. 75 FR
53522. In addition to promulgating the interim final rule, OSHA’s notice included a request for
public comment on the interim rules by November 1, 2010.

In response, several organizations and individuals filed comments with the agency within
the public comment period. Comments were received from the National Whistleblower Center
(NWC); the Government Accountability Project (GAP); nine railroad labor organizations
(collectively Rail Labor) that submitted one collective set of comments; the AFL-CIO
Transportation Trades Department, which represents 32 unions; the Utah Transit Authority
FrontRunner Commuter Rail; the American Public Transportation Association; the American
Shortline and Regional Railroad Association (ASLRRA); the Association of American Railroads
(AAR); Charles Goetsch; and Todd Miller.

OSHA has reviewed and considered the comments and now adopts this final rule, which
has been revised in part in response to the comments. The following discussion addresses the

comments and OSHA’s responses in the order of the provisions of the rule.

General Comments

Comments Regarding the Treatment of Complaints Under Section 20109(c)(1)




In the preamble to the interim final rule, OSHA stated that the procedural rules provided
in this part would not apply to complaints under paragraph 20109(c)(1) of FRSA. That
paragraph provides:

A railroad carrier or person covered under this section may not deny, delay, or

interfere with the medical or first aid treatment of an employee who is injured

during the course of employment. If transportation to a hospital is requested by an

employee who is injured during the course of employment, the railroad shall

promptly arrange to have the injured employee transported to the nearest hospital

where the employee can receive safe and appropriate medical care.

OSHA stated that section 20109(c)(1) is not a whistleblower provision because it appears
to prohibit certain conduct by railroad carriers irrespective of any protected activity by an
employee. 75 FR at 53522. Rail Labor, the AFL-CIO Transportation Trades Department, and
Charles Goetsch all disagreed and urged the Secretary to apply the procedures in this part to
complaints under section 20109(c)(1). These commenters noted that section 20109(d) of FRSA
gives the Secretary the authority and duty to enforce the statute when an employee alleges
“discharge, discipline, or other discrimination in violation of subsection (a), (b), or (c)[.]” 49
U.S.C. 20109(d). They noted that the legislative history shows that the prompt medical attention
provision was originally drafted as a stand-alone provision, but was transferred to section 20109,
which is the only section in FRSA not assigned to the Federal Railroad Administration (FRA).
Therefore, they concluded, enforcement of section 20109, including paragraph (c)(1), is assigned
to the Secretary. They further asserted that “other discrimination” in section 20109(d)(1)
encompasses the denial, delay, or interference with medical treatment prohibited in paragraph
(c)(1), and that “other discrimination” is not limited to situations involving protected activity.

Consequently, according to these commenters, any denial or infringement of the right under

paragraph (c)(1) to prompt medical attention constitutes per se discrimination. They also argued



that it is wrong to assume that paragraph (c)(1) involves no protected activity. The prohibited
conduct in paragraph (c)(1) (i.e., the denial, delay, or interference) only occurs if an employee
has requested medical treatment. In other words, the commenters suggest that an employee has
to have requested medical treatment for that treatment to be denied, delayed, or interfered with.
Thus, they maintained, the protected activity under paragraph (c)(1) is requesting medical
treatment. Lastly, they argued that it would be illogical to prohibit a railroad carrier from
disciplining an employee for requesting medical treatment as paragraph (c)(2) does, but not to
prohibit the railroad carrier from denying, delaying, or interfering with that medical treatment.
Treating paragraph (c)(1) as if it were not a whistleblower provision would, they claimed, permit
a railroad carrier to use the denial, delay, or interference with an employee's medical treatment as
the means of retaliating against the employee rather than having to discipline the employee,
which would violate paragraph (c)(2). They urged OSHA to reconsider its position and to
process paragraph (c)(1) complaints under the procedures applicable to all other complaints
arising under 49 U.S.C. 20109.

Apart from these comments on paragraph (c)(1), the ARB set out its interpretation of

paragraph (c)(1) in Santiago v. Metro-North Commuter R.R. Co., Inc., ARB No. 10-147, 2012

WL 3164360 (ARB June 12, 2015), pet. for review filed, Santiago v. U.S. Dep’t of Labor, Case

No. 15-2551 (2d Cir. Aug. 13, 2015). The ARB treated a complaint under paragraph (c)(1) as a
whistleblower claim subject to the same procedures and burdens of proof as a claim under
paragraphs (a) or (b). Seeid. at *5. The ARB reasoned that paragraph (c) implicitly identifies
protected activity as requesting or receiving medical treatment or complying with treatment plans
for work injuries, and identifies the prohibited discrimination as delaying, denying, or

interfering, or imposing or threatening to impose discipline. See id. The ARB further reasoned



that AIR 21°s procedural burdens of proof govern claims under paragraph (c), but must be
tailored to apply to the processing of such claims. See id. at *6. The ARB also outlined how the
burdens of proof would apply to complaints under paragraph (c)(1). See id. at *10-12. Because
FRSA grants to the Secretary the authority to enforce and adjudicate FRSA claims, 49 U.S.C.
20109(c), and because the Secretary has delegated his adjudicative authority under FRSA to the
ARB, Secretary of Labor’s Order No. 2-2012 (Oct. 19, 2012), 77 FR 69378 (Nov. 16, 2012), the
ARB’s decision in Santiago constitutes the Secretary’s interpretation of paragraph (c).

Based on the statutory text, the legislative history of paragraph (c)(1), and the ARB’s
decision in Santiago outlined above, the procedures provided in 49 U.S.C. 20109(d) apply to
complaints alleging violations of paragraph (c)(1). The language and structure of the statute,
together with the legislative history, show that FRSA provides employees the ability to file
complaints regarding violations of paragraph (c)(1) with the Secretary and recover the remedies
listed in section 20109(e) in the event of a violation.

Paragraph (d)(1) states that “[a]n employee who alleges discharge, discipline or other
discrimination in violation of subsection (a), (b), or (c) of this section, may seek relief in
accordance with the provisions of this section, with any petition or other request for relief under
this section to be initiated by filing a complaint with the [Secretary].” 49 U.S.C. 20109(d)(1).
The plain language of paragraph (d)(1) does not distinguish between complaints alleging
violations of paragraph (c)(1) or (c)(2) in prescribing the treatment of complaints, but rather
broadly applies to “any petition or request for relief under this section.” (Emphasis added.)
Further, no other provision in 49 U.S.C. 20109 contains an alternative mechanism for
adjudication of complaints under paragraph (c)(1). Therefore, the “other discrimination” for

which an employee may seek relief under paragraph (d)(1) necessarily includes a denial, delay,
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or interference with medical or first aid treatment, or failing to promptly transport an injured

employee to the nearest hospital upon the employee’s request. See Delgado v. Union Pacific

R.R. Co., 12 C 2596, 2012 WL 4854588, at *3 (N.D. Ill. ) (“[T]he obstruction of an injured
employee seeking medical attention is itself discrimination against an employee and therefore
provides a basis for private enforcement under subsection (d)(1).”).

The legislative history also supports the conclusion that the Secretary has the authority to
enforce paragraph (c)(1) and that the procedures outlined elsewhere in section 20109 also apply
to complaints alleging violations of paragraph (c)(1). As the commenters and the ARB in
Santiago noted, Congress originally proposed to prohibit the denial, delay, or interference with
medical or first aid treatment in a freestanding section of FRSA, over which the Secretary of
Labor would not have enforcement authority, but made a conscious decision to move that
prohibition to paragraph (c)(1) of section 20109. See Federal Railroad Safety Improvement Act
of 2007, H.R. 2095, 110th Cong. Title VI, § 606 (2007) (proposed bill, which would have
included the provision at 49 U.S.C. 20162); Rail Safety Improvement Act of 2008, H.R. Res.
1492 110th Cong. § 419 (2008) (reconciling H.R. 2095 with Senate amendments and moving the
prohibition on the denial, delay, or interference with medical or first aid treatment from section
20162 to section 20109). Moving the provision to section 20109 indicates that Congress
intended employees to have the same right to file a complaint with the Secretary of Labor
seeking damages and other remedies following an unlawful denial, delay or interference with
medical or first aid treatment that employees have for other violations of section 20109.
Santiago, 2012 WL 3255136, at *9 (describing this history as “a progressive expansion of anti-
retaliation measures in an effort to address continuing concerns about railroad safety and injury

reporting”). For all of these reasons, and in light of the ARB’s decision in Santiago, the

11



procedures established in 29 CFR Part 1982 apply to complaints alleging violations of 49 U.S.C.
20109(c)(1), and OSHA has accordingly revised sections 1982.100 and 1982.102 to reflect this

protection.

Comments Regarding the Proper Interpretation of the Election of Remedies, No Preemption, and

Rights Retained by Employees Provisions

The whistleblower provisions of NTSSA and FRSA each provide that an employee may
not seek protection under those respective provisions and another provision of law for the same
allegedly unlawful act of the public transportation agency (under NTSSA) or railroad carrier
(under FRSA). 6 U.S.C. 1142(e); 49 U.S.C. 20109(f). The whistleblower provisions of NTSSA
and FRSA also provide that nothing in those respective provisions preempts or diminishes any
other safeguards against discrimination, demotion, discharge, suspension, threats, harassment,
reprimand, retaliation, or any other manner of discrimination provided by Federal or State law. 6
U.S.C. 1142(f); 49 U.S.C. 20109(g). The whistleblower provisions of NTSSA and FRSA further
provide that nothing in those respective provisions shall be construed to diminish the rights,
privileges, or remedies of any employee under any Federal or State law or under any collective
bargaining agreement and that the rights and remedies in the whistleblower provisions of
NTSSA or FRSA may not be waived by any agreement, policy, form, or condition of
employment. 6 U.S.C. 1142(g); 49 U.S.C. 20109(h).

Several commenters addressed the provisions in FRSA regarding election of remedies, no
preemption, and rights retained by employees, 49 U.S.C. 20109(f), (g), and (h). (NTSSA
contains these same provisions, 6 U.S.C. 1142(e), (f), and (g), but the comments specifically

referenced FRSA.) The AFL-CIO Transportation Trades Department asserted that railroad

12



employees have the right to seek relief under both collective bargaining agreements and the
whistleblower provision in 49 U.S.C. 20109, and that a claim or grievance filed by a railroad
employee for an alleged violation of the collective bargaining agreement should not bar the
employee from seeking remedies available under FRSA. This commenter stated that the rights
to organize, to bargain collectively, and to file grievances for collective bargaining agreement
violations provided for in the Railway Labor Act (RLA), 45 U.S.C. 151 et seq., which governs
labor-management relations in the railroad industry, “are essential to maintaining decent wages,
and health and retirement benefits, as well as providing a legal remedy for workers who have
been wronged by their employers.” According to this commenter, it would make no sense for
Congress to have intended “to strip rail employees of contractual rights” when it provided
whistleblower railroad employees a statutory remedy against retaliation. Rail Labor urged
OSHA to interpret paragraph (f) of FRSA, the election of remedies provision, as not barring
claims made by an employee under the Federal Employers’ Liability Act (FELA), 45 U.S.C. 51
et seq., or a collective bargaining agreement, when a FRSA claim has been filed, or vice versa.
Rather, Rail Labor suggested, the election of remedies provision could apply to state public
policy doctrines or state whistleblower statutes or regulations. Rail Labor urged OSHA to
interpret section 20109(g) of FRSA, the no-preemption provision, to mean that FRSA has no
bearing on FRA’s jurisdiction under 49 CFR Part 225 to investigate, make findings, and levy and
enforce penalties against railroad carriers for prohibited conduct. Also referencing the FRA
regulation at 49 CFR Part 225, the Utah Transit Authority FrontRunner Commuter Rail
commented that all railroad carriers are already governed by 49 CFR 225.33(a)(1) and (2), and
suggested that OSHA should cross-reference these regulations to avoid regulatory duplication.

Rail Labor also urged OSHA to interpret paragraph (h) of FRSA, the rights retained by an
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employee provision, to mean that section 20109 has no bearing on matters under the RLA or
collective bargaining agreements, and that the rights provided for in FRSA are not a proper
subject of collective bargaining and not subject to waiver. Lastly, Rail Labor urged OSHA to
state that the RLA and railroad collective bargaining agreements do not provide whistleblower
protection, that a railroad carrier’s pre-disciplinary investigations and disciplinary decisions do
not address an employee’s whistleblower claims, and that the National Railroad Adjustment
Board has no jurisdiction to adjudicate whistleblower claims under FRSA.

OSHA does not believe that the changes to the text of these procedural rules suggested by
these commenters are necessary. However, OSHA notes that the specific issue of the
applicability of FRSA’s election of remedies provision to an arbitration brought pursuant to the
employee’s collective bargaining agreement under the RLA was decided by the ARB in the

consolidated cases of Koger v. Norfolk Southern Railway Co. and Mercier v. Union Pacific

Railroad, ARB Nos. 09-101 and 09-121, 2011 WL 4889278 (ARB Sept. 29, 2011). The ARB
concluded that FRSA’s election of remedies provision permits a whistleblower claim to proceed
notwithstanding the employee’s pursuit of a grievance or arbitration under a collective
bargaining agreement. 1d. at *8. The ARB’s decision constitutes the Secretary’s interpretation
of the election of remedies provision on this issue and nothing in these final rules alters the
ARB’s conclusion. Three circuit courts of appeals and numerous district courts have agreed with

the Secretary’s conclusion. See Norfolk S. Ry. Co. v. Perez, 778 F.3d 507 (6th Cir. 2015);

Grimes v. BNSF Ry. Co., 746 F.3d 184 (5th Cir. 2014); Reed v. Norfolk S. Ry. Co., 740 F.3d

420 (7th Cir. 2014); Koger v. Norfolk S. Ry. Co., No. 1:13-12030, 2014 WL 2778793 (S.D.W.

Va. June 19, 2014); Pfeiffer v. Union Pacific R.R. Co., No. 12-cv-2485, 2014 WL 2573326 (D.

Kan. June 9, 2014); Ray v. Union Pac. R.R., 971 F. Supp. 2d 869 (S.D. lowa 2013); Ratledge v.
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Norfolk S. Ry. Co., No. 1:12-cv-402, 2013 WL 3872793 (E.D. Tenn. July 25, 2013); cf.

Battenfield v. BNSF Ry. Co., No. 12-cv-213, 2013 WL 1309439 (N.D. Okla. Mar. 26, 2013)

(examining section 20109(f) and permitting plaintiff to add FRSA retaliation claim despite

having challenged his termination under his CBA); Norfolk S. Ry. Co. v. Solis, 915 F. Supp. 2d

32, 43-45 (D.D.C. 2013) (concluding that court did not have jurisdiction to review ARB’s
Mercier decision because the ARB’s statutory interpretation was, at a minimum, a colorable
interpretation of FRSA’s election of remedies provision).

Furthermore, FRSA’s election of remedies provision generally does not bar complainants
from bringing both a FRSA retaliation claim and a complaint for compensation for a workplace
injury under FELA. A worker who files a claim under FRSA and separately under FELA
generally is not seeking “protection under both [FRSA] and another provision of law for the
same allegedly unlawful act of the railroad carrier.” Under FRSA, a worker may seek
reinstatement, back pay, and damages resulting from an act of retaliation by the railroad because
of the worker’s protected activity. Under FELA, a worker may seek damages for a workplace
injury that was due in whole or part to the railroad’s negligence. The conduct that gives rise to a
retaliation claim under FRSA generally differs from the conduct that causes a worker’s injury,
which is the subject of a FELA claim. The latter involves a general standard of care that a
railroad owes a worker while the former is akin to an intentional tort. OSHA notes that
employees routinely pursue a FRSA claim and a FELA claim concurrently in district court. See,

e.g., Davis v. Union Pacific R.R. Co.,  F. Supp. 2d __, 2014 WL 3499228 (W.D. La. Jul. 14,

2014); Barati v. Metro-North R.R., 939 F. Supp. 2d 153 (D. Conn. 2013); Cook v. Union Pacific

R.R. Co., No. 10-6339-TC, 2011 WL 5842795 (D. Or. Nov. 18, 2011).

15



Additionally, in response to Rail Labor’s and Utah Transit Authority FrontRunner
Commuter Rail’s comments concerning FRA’s regulation at 49 CFR Part 225, OSHA notes that
an employee’s ability to pursue a retaliation claim under FRSA seeking reinstatement and a
monetary remedy is separate from and is not limited by FRA’s authority to investigate, make
findings, levy and enforce penalties, or take other enforcement action against railroads for
conduct prohibited by 49 CFR Part 225, including violations of 49 CFR 225.33. Likewise, an
employee’s ability to pursue a retaliation claim under FRSA does not limit FRA’s authority to
enforce 49 CFR Part 225. As previously explained, 49 CFR 225.33(a)(1) requires that each
railroad carrier adopt and comply with an internal control plan that includes a policy statement
declaring the railroad carrier’s commitment to complete and accurate reporting of all accidents,
incidents, injuries, and occupational illnesses arising from the operation of the railroad carrier.
The policy statement must also declare the railroad carrier’s commitment to prohibiting
harassment or intimidation of any person that is intended to discourage or prevent such person
from receiving proper medical treatment for or from reporting such accident, incident, injury,
and illness. In addition, 49 CFR 225.33(a)(2) requires that each railroad carrier disseminate such
policy statement to all employees, have procedures to process complaints that the policy
statement has been violated, and impose discipline on the individual(s) violating the policy
statement. While an act of intimidation and harassment, such as a threat of discipline, may run
afoul of both 49 CFR 225.33 and 49 U.S.C. 20109, this overlap does not lead to regulatory
duplication. FRA’s ability to utilize its enforcement tools to cite a railroad for a violation of its
policy statement against harassment and intimidation calculated to prevent an employee from
reporting a casualty or accident or receiving proper medical treatment, and FRA’s ability to

discipline an individual such as a manager for violation of such policy, is not a remedy for the
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individual railroad employee who may have suffered retaliation as result of reporting an injury or
requesting medical treatment. By contrast, FRSA gives employees the right to obtain
reinstatement, back pay and appropriate damages resulting from a railroad’s retaliation because

the employee reports an injury or requests medical treatment.

Comment Regarding the Secretary’s Compliance with Statutory Timelines

Mr. Todd Miller commented generally that the regulations do not provide a means for
redress where OSHA does not meet the timelines provided for in the statute. Courts and the
ARB have long recognized that failure to complete the investigation or issue a final decision
within the statutory time frame does not deprive the Secretary of jurisdiction over a

whistleblower complaint. See, e.q., Passaic Valley Sewerage Comm’rs v. U.S. Dep’t of Labor,

992 F.2d 474, 477 n.7 (3d Cir. 1993); Roadway Express, Inc. v. Dole, 929 F.2d 1060, 1066 (5th

Cir. 1991); Lewis v. Metro. Transp. Auth., ARB No. 11-070, 2011 WL 3882486, at *2 (ARB

Aug. 8, 2011); Welch v. Cardinal Bankshares, ARB No. 04-054, 2004 WL 5030301 (ARB May

13, 2004). The Secretary is cognizant of NTSSA and FRSA’s statutory directives regarding
completion of the OSHA investigation and administrative proceedings and the need to resolve
whistleblower complaints expeditiously. However, in those instances where the agency cannot
complete the administrative proceedings within the statutory timeframes, NTSSA’s and FRSA’s
“kick-out” provisions, which allow a complainant to file a complaint for de novo review in
federal district court if the Secretary has not issued a final decision within 210 days of the filing
of the complaint, allow the complainant an alternative avenue for resolution of the whistleblower

complaint.
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Subpart A — Complaints, Investigations, Findings and Preliminary Orders

Section 1982.100 Purpose and scope.

This section describes the purpose of the regulations implementing NTSSA and FRSA
and provides an overview of the procedures covered by these regulations. No comments were
received on this section. However, OSHA has added a statement in subparagraph (a) noting that
FRSA protects employees against delay, denial or interference with first aid or medical treatment
for workplace injuries. OSHA has also added a statement in subparagraph (b) noting that these

rules set forth the Secretary’s interpretations of NTSSA and FRSA on certain statutory issues.

Section 1982.101 Definitions.

This section includes general definitions applicable to the employee protection provisions
of NTSSA and FRSA.

The definition section of NTSSA, 6 U.S.C. 1131(5), defines “public transportation
agency” as “a publicly owned operator of public transportation eligible to receive federal
assistance under chapter 53 of title 49.” Chapter 53 of title 49, 49 U.S.C. 5302(14), defines
“public transportation” as “regular, continuing shared-ride surface transportation services that
are open to the general public or open to a segment of the general public defined by age,
disability, or low income; and does not include: intercity passenger rail transportation provided
by the entity described in chapter 243 (or a successor to such entity); intercity bus service;
charter bus service; school bus service; sightseeing service; courtesy shuttle service for patrons

of one or more specific establishments; or intra-terminal or intra-facility shuttle services.”
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Chapter 243, 49 U.S.C. 24301 et seq., governs Amtrak. The definition of “public transportation”
has been updated as needed to be consistent with 2012 amendments to 49 U.S.C. 5302.

In the interim final rule, OSHA stated that the definition section of FRSA, 49 U.S.C.
20102(2), defined “railroad carrier” as “a person providing railroad transportation,” and that
section 20102(1) defined “railroad” as “any form of nonhighway ground transportation that runs
on rails or electromagnetic guideways, including commuter or other short-haul railroad
passenger service in a metropolitan or suburban area and commuter railroad service that was
operated by the Consolidated Rail Corporation on January 1, 1979; and high speed ground
transportation systems that connect metropolitan areas, without regard to whether those systems
use new technologies not associated with traditional railroads; but does not include rapid transit
operations in an urban area that are not connected to the general railroad system of
transportation.” 75 FR at 53523-24. It has come to OSHA’s attention that these citations were
incorrect. Section 20102 of FRSA was amended such that the definition of “railroad carrier” is
now in paragraph (3), not (2), and that the definition of “railroad” is now in paragraph (2), not
(1). Pub. L. No. 110-432, 122 Stat. 4850, 4886 (Oct. 16, 2008). In addition, the definition of
“railroad carrier” was modified: it is defined as “a person providing railroad transportation,
except that, upon petition by a group of commonly controlled railroad carriers that the Secretary
[of Transportation] determines is operating within the United States as a single, integrated rail
system, the Secretary [of Transportation] may by order treat the group of railroad carriers as a
single railroad carrier for purposes of one or more provisions of part A, subtitle V of [] title [49]
and implementing regulations and order, subject to any appropriate conditions that the Secretary

[of Transportation] may impose.” 49 U.S.C. 20102(3). The regulatory text in section
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1982.101(k) is modified accordingly in the final rule. The definition of “railroad” remains the
same as in the interim final rule.

The AFL-CIO Transportation Trades Department suggested that OSHA define “public
transportation agency” and “railroad carrier” to include explicitly as covered employers owners,
as well as contractors and subcontractors acting as operators. Rail Labor suggested that OSHA
supplement these definitions by clarifying coverage over joint employers because, according to
Rail Labor, the current regulatory definition does not address retaliation by railroad owners who
are not operators. Under NTSSA, a covered employer is a “public transportation agency,” which
the statute defines in relevant part as “a publicly owned operator of public transportation.”
Similarly, under FRSA, a covered employer is a “railroad carrier,” which the statute defines in
relevant part as “a person providing railroad transportation.” Thus, these statutes contain
specific definitions of a covered employer. The determination of whether an “operator” (in the
case of NTSSA) or “a person providing” (in the case of FRSA) includes owners who are not
operators may turn on the facts of a given case and is better addressed through the adjudication
of cases under NTSSA and FRSA rather than in these procedural rules. OSHA notes that
NTSSA prohibits a contractor or subcontractor of a public transportation agency from engaging
in the retaliatory conduct prohibited under the statute. 6 U.S.C. 1142(a) and (b). Similarly,
FRSA prohibits a contractor or subcontractor of a railroad carrier from engaging in certain
retaliatory conduct prohibited under the statue. 49 U.S.C. 20109(a). Therefore, OSHA declines
to make the changes to this section suggested by AFL-CIO Transportation Trades Department

and Rail Labor.

Section 1982.102 Obligations and prohibited acts.
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This section describes the activities that are protected under NTSSA and FRSA, and the
conduct that is prohibited in response to any protected activities. Minor corrections have been
made throughout this section to more closely parallel NTSSA and FRSA and OSHA’s
procedural rules under other whistleblower statutes and the section has been renumbered to
better comply with the drafting requirements of the Federal Register.

In light of OSHA’s revised position regarding 49 U.S.C. 20109(c)(1) discussed above,
the regulatory text for this section of FRSA has been modified to more closely mirror the
statutory text of section 20109(c) and to include the (c)(1) provision as 29 C.F.R.
1982.102(b)(3)(i).

Rail Labor and the AFL-CIO Transportation Trades Department each commented on the
exception to FRSA’s prompt medical attention provision in 49 U.S.C. 20109(c)(2) permitting a
railroad carrier to refuse to allow an employee to return to work when that refusal is pursuant to
FRA’s medical standards for fitness of duty, or, if no such standards exist, then pursuant to the
railroad carrier’s own medical standards for fitness of duty. They argued that this exception
gives railroad carriers the ability to use groundless medical refusals as a substitute for retaliatory
discipline or other forms of retaliation. Therefore, they urged OSHA to include a statement in
the regulation that a railroad carrier’s refusal must be done in good faith and with a reasonable
basis of medical fact, and that when the railroad carrier is relying on its own standards, those
standards must be established in the carrier’s official policies, be medically reasonable, and
uniformly applied. By contrast, the American Public Transportation Association commented
that the protection against discipline for requesting medical treatment or following a treatment
plan ignores management’s right to discipline employees whose injuries are directly caused by a

violation of work rules or procedures. This commenter suggested that this rule should recognize
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management’s right to discipline employees in such situations, and that this right is independent
of management’s obligation not to discipline an employee for requesting medical treatment.

OSHA declines to change the text of these regulations in response to these comments but
notes that these commenters raise legitimate concerns regarding the adjudication of cases under
FRSA. For example, the question of whether a railroad’s discipline of an employee is in
retaliation for requesting medical treatment or results from the legitimate application of a work
rule or procedure is often the central question in a FRSA complaint. In each complaint, that
question should be resolved based on the specific facts of the case and the applicable case law.

Similarly, OSHA believes that the safe-harbor in 49 U.S.C. 20109(c)(2) requires that the
railroad’s refusal to allow an employee to return to work be in good faith. A retaliatory refusal
to permit an employee to return to work cannot properly be regarded as made “pursuant to”
FRA'’s or the carrier’s own medical standards for fitness for duty under the statute. Any other
interpretation of the provision would permit a railroad carrier to refuse to allow an employee to
return to work in retaliation against the employee for reporting the injury (which would violate
20109(a)(4)) or as a means for extending retaliatory discipline prohibited by 20109(c)(2).
However, OSHA declines to incorporate the language proposed by the commenters into the rule,
which mirrors the statutory language. Evidence that a railroad carrier’s refusal to allow an
employee to return to work is not reasonable based on the employee’s medical condition may be
important to show that the refusal is not in good faith and constitutes retaliation. Evidence that a
refusal is based on carrier standards that are not recorded in the carrier’s official policies, not
uniformly applied or not medically reasonable likewise may help to demonstrate that the refusal
is due not to a legitimate safety concern of the railroad carrier but rather is motivated by

retaliatory intent. However, the question of whether a particular refusal to permit an employee to
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return to work falls outside 20109(c)(2)’s safe harbor turns on the facts of the case and should be
adjudicated in accordance with the applicable case law.

Finally, in a change that is not intended to have substantive effect, the terms “retaliate”
and “retaliation” have been substituted for the terms “discriminate” and “discrimination,” which
were used in the interim final rule. This change makes the terminology used in this rule
consistent with the terminology in OSHA’s more recently promulgated whistleblower rules.
Subheadings have been added to more clearly indicate which activities are protected under
NTSSA and which are protected under FRSA and the paragraphs have been renumbered as
needed to comply with federal register drafting requirements and to reflect that the protections in

49 U.S.C. 20109(c)(1) have been added.

Section 1982.103 Filing of retaliation complaints.

This section explains the requirements for filing a retaliation complaint under NTSSA
and FRSA. To be timely, a complaint must be filed within 180 days of when the alleged

violation occurs. Under Delaware State College v. Ricks, 449 U.S. 250, 258 (1980), this is

considered to be when the retaliatory decision has been both made and communicated to the
complainant. In other words, the limitations period commences once the employee is aware or
reasonably should be aware of the employer’s decision to take an adverse action, not when the

employee learns of the retaliatory nature of the action. See Equal Emp’t Opportunity Comm’n v.

United Parcel Serv., Inc., 249 F.3d 557, 561-62 (6th Cir. 2001). Complaints filed under NTSSA

or FRSA need not be in any particular form. They may be either oral or in writing. If the

complainant is unable to file the complaint in English, OSHA will accept the complaint in any
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language. With the consent of the employee, complaints may be filed by any person on the
employee’s behalf.

GAP expressed support for Sections 1982.103(b) (nature of filing) and (d) (time for
filing), which outline the form of filing and the time for filing, respectively, and commented that
they improved protection for whistleblowers. GAP also asked that the text of section
1982.103(d) clarify that the 180-day statute of limitations for filing a complaint under FRSA and
NTSSA does not begin to run until an employee becomes aware of an alleged retaliatory act.
OSHA believes that the rule as drafted properly states the statute of limitations but has added a
sentence to further explain that because OSHA may consider the statute of limitations tolled for
reasons warranted by applicable case law. OSHA may, for example, consider the time for filing
a complaint equitably tolled if a complainant mistakenly files a complaint with another agency
instead of OSHA within 180 days after becoming aware of the alleged violation.

AAR asserted that complaints should be accepted only in writing, not orally as well.
AAR argued that permitting oral complaints is not consistent with the regulations in AIR 21,
which section 20109(d)(2) of FRSA requires the Secretary to follow in administering FRSA
actions. AAR further argues that FRSA’s use of the word “filing” in section 20109(d)(1)
contemplates a writing. According to AAR, requiring written complaints is better from a policy
perspective because written complaints are clearer and less burdensome and inefficient for both
OSHA and employers. ASLRRA similarly urged OSHA to require that all complaints must be in
writing, for much the same reasons that AAR expressed. In addition, ASLRRA suggested that
written complaints must include a statement of the acts and omissions, with pertinent dates, that

are believed to have created the statutory violation.
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OSHA declines to adopt AAR’s and ASLRRA’s suggestion and will permit complaints to
be made orally or in writing. Submission of a complaint in writing is not a statutory requirement

of NTSSA, FRSA, or AIR 21. Cf. Kasten v. Saint-Gobain Performance Plastics Corp., 131 S.

Ct. 1325, 2011 WL 977061, at *2 (2011) (the statutory term “filed any complaint” in the Fair
Labor Standards Act includes oral as well as written complaints). OSHA is generally updating
its whistleblower procedures to allow oral complaints. Permitting oral complaints is consistent
with decisions of the ARB permitting oral complaints. See, e.g., Roberts v. Rivas Env’t
Consultants, Inc., ARB No. 97-026, 1997 WL 578330, at *3 n.6 (ARB Sept. 17, 1997)
(complainant’s oral statement to an OSHA investigator, and the subsequent preparation of an
internal memorandum by that investigator summarizing the oral complaint, satisfies the “in
writing” requirement of Comprehensive Environmental Response, Compensation, and Liability
Act, 42 U.S.C. 9610(b), and the Department’s accompanying regulations in 29 CFR part 24);
Dartey v. Zack Co. of Chicago, No. 82-ERA-2, 1983 WL 189787, at *3 n.1 (Office of Admin.
App. Apr. 25, 1983) (adopting ALJ’s findings that complainant’s filing of a complaint to the
wrong DOL office did not render the filing invalid and that the agency’s memorandum of the
complaint satisfied the “in writing” requirement of the Energy Reorganization Act of 1974, as
amended, (ERA), 42 U.S.C. 5851, and the Department’s accompanying regulations in 29 CFR
part 24). Moreover, this is consistent with OSHA’s longstanding practice of accepting oral
complaints filed under Section 11(c) of the Occupational Safety and Health Act of 1970, 29
U.S.C. 660(c); Section 211 of the Asbestos Hazard Emergency Response Act of 1986, 15 U.S.C.
2651; Section 7 of the International Safe Container Act of 1977, 46 U.S.C. 80507; and the

Surface Transportation Assistance Act of 1982, 49 U.S.C. 31105.
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OSHA notes that a complaint of retaliation filed with OSHA under NTSSA and FRSA is
not a formal document and need not conform to the pleading standards for complaints filed in

federal district court articulated in Bell Atlantic Corp. v. Twombly, 550 U.S. 544 (2007) and

Ashcroft v. Igbal, 556 U.S. 662 (2009). See Sylvester v. Parexel Int’l, Inc., ARB No. 07-123,

2011 WL 2165854, at *9-10 (ARB May 26, 2011) (holding whistleblower complaints filed with
OSHA under analogous provisions in the Sarbanes-Oxley Act need not conform to federal court
pleading standards). Rather, the complaint filed with OSHA under this section simply alerts the
agency to the existence of the alleged retaliation and the complainant’s desire that the agency
investigate the complaint. Upon the filing of a complaint with OSHA, OSHA is to determine
whether “the complaint, supplemented as appropriate by interviews of the complainant™ alleges
“the existence of facts and evidence to make a prima facie showing,” 29 CFR 1982.104(e). As
explained in section 1982.104(e), if the complaint, supplemented as appropriate, contains a prima
facie allegation, and the respondent does not show clear and convincing evidence that it would
have taken the same action in the absence of the alleged protected activity, OSHA conducts an
investigation to determine whether there is reasonable cause to believe that retaliation has
occurred. See 6 U.S.C. 1142(c)(2)(B) (providing burdens of proof applicable to complaints
under NTSSA); 49 U.S.C. 42121(b)(2)(B) (providing the burdens of proof applicable to
complaints under FRSA).

In the final rule, OSHA has deleted the phrase “by an employer” from paragraph (a) of
this section in order to better reflect NTSSA’s and FRSA’s statutory provisions prohibiting
retaliation by officers and employees as well as railroad carriers, public transportation agencies
and those entities’ contractors and subcontractors, and has made other minor changes as needed

to clarify the provision without changing its meaning.
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Section 1982.104 Investigation.

This section describes the procedures that apply to the investigation of complaints under
NTSSA and FRSA. Paragraph (a) of this section outlines the procedures for notifying the parties
and appropriate federal agencies of the complaint and notifying the respondent of its rights under
these regulations. Paragraph (b) describes the procedures for the respondent to submit its
response to the complaint. As explained below, paragraph (c) has been revised in response to the
comments to state that OSHA will request that the parties provide each other with copies of their
submissions to OSHA during the investigation and that, if a party does not provide such copies,
OSHA will do so at a time permitting the other party an opportunity to respond to those
submissions. Before providing such materials, OSHA will redact them in accordance with the
Privacy Act of 1974, 5 U.S.C. 55243, et seq., and other applicable confidentiality laws. Paragraph
(d) of this section discusses confidentiality of information provided during investigations.

Paragraph (e) of this section sets forth NTSSA’s and FRSA’s statutory burdens of proof.
FRSA adopts the burdens of proof provided under AIR 21, 49 U.S.C. 42121(b)(2), which are the
same as those provided under NTSSA. Therefore, this paragraph generally conforms to the
similar provision in the regulations implementing AIR 21.

The statutes require that a complainant make an initial prima facie showing that a
protected activity was “a contributing factor” in the adverse action alleged in the complaint, i.e.,
that the protected activity, alone or in combination with other factors, affected in some way the
outcome of the employer’s decision. The complainant will be considered to have met the
required burden if the complaint on its face, supplemented as appropriate through interviews of

the complainant, alleges the existence of facts and either direct or circumstantial evidence to
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meet the required showing. The complainant’s burden may be satisfied, for example, if he or she
shows that the adverse action took place within a temporal proximity of the protected activity, or
at the first opportunity available to the respondent, giving rise to the inference that it was a

contributing factor in the adverse action. See, e.q., Porter v. Cal. Dep’t of Corrs., 419 F.3d 885,

895 (9th Cir. 2005) (years between the protected activity and the retaliatory actions did not
defeat a finding of a causal connection where the defendant did not have the opportunity to
retaliate until he was given responsibility for making personnel decisions).

If the complainant does not make the required prima facie showing, the investigation

must be discontinued and the complaint dismissed. See Trimmer v. U.S. Dep’t of Labor, 174

F.3d 1098, 1101 (10th Cir. 1999) (noting that the burden-shifting framework of the Energy
Reorganization Act of 1974 (ERA), which is the same as those under NTSSA and FRSA, serves
a “gatekeeping function” that “stem[s] frivolous complaints”). Even in cases where the
complainant successfully makes a prima facie showing, the investigation must be discontinued if
the employer demonstrates, by clear and convincing evidence, that it would have taken the same
adverse action in the absence of the protected activity. Thus, OSHA must dismiss a complaint
under NTSSA or FRSA and not investigate further if either: (1) the complainant fails to meet the
prima facie showing that protected activity was a contributing factor in the alleged adverse
action; or (2) the employer rebuts that showing by clear and convincing evidence that it would
have taken the same adverse action absent the protected activity.

Assuming that an investigation proceeds beyond the gatekeeping phase, the statute
requires OSHA to determine whether there is reasonable cause to believe that protected activity
was a contributing factor in the alleged adverse action. A contributing factor is “any factor

which, alone or in connection with other factors, tends to affect in any way the outcome of the
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decision.” Araujo v. New Jersey Transit Rail Ops., Inc., 708 F.3d 152, 158 (3d Cir. 2013),

quoting Marano v. Dep’t of Justice, 2 F.3d 1137, 1140 (Fed. Cir. 199